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MOTION

PARTICIPANT, MAILE JOHNSON, requests that the Growth Management Hearings Board (“the Board”) continue and expand its finding and order of invalidity in this case, entered as a Final Decision and Order July 21, 1999. 

Respondent San Juan County (“SJC”) has on October 31,2000 moved the board to reconsider its Supplemental Notice of Hearing that stated:  “The issues for hearing on November 14, 2000, will be limited to the County’s motion for rescission of invalidity, rural densities (including guest houses) compliance and/or new requests for invalidity as to rural densities.”

In its motion SJC requests that invalidity be considered only so far as to determine whether the specific densities invalidated by the Board in its FDO have been eliminated by the amendments to the Comprehensive Plan (“CP”) which were adopted October 2, 2000.  This argument defines the issue for the November 14, 2000 so narrowly as to be meaningless.  

Participant wishes to clarify that the FDO findings of invalidity are significantly broader than SJC suggests, and to this end makes this motion for expansion of invalidity. 

The Growth Management Act (“GMA” or “the Act”) requires the Growth Management Hearings Boards to make specific findings of fact and conclusions of law with each of its orders.  However, if we look at the FDO entered in this case, it is apparent that the specific findings and orders of invalidity regarding densities are the tip of a pyramid, whose foundations include the underlying conclusions that link to other parts of the Board’s decision.  As the Board remarked in its order, “[I]n the GMA, as in life, everything depends on everything.  The variety of issues raised in this case are all ultimately tied to the 1980 density retention decision.  Nontheless, for ease of reference we will sub-categorize the issues with the caveat that they are all intertwined.”

It was not the mere fact of the highest densities in the CP that induced the Board’s FDO to find invalidity.  In constructing its CP it is incumbent on SJC not just to jump to eliminate specific offending densities that resulted in the Board’s FDO.  Under the Act, process and analysis are as important as the conclusions reached.  The County must also “show its work”.  The findings of invalidity in the FDO were the ultimate statements of the Board but they rest on other findings, such as that “almost none of the rural designations are truly rural and in many cases constitute urban growth, we find that the density allowances of any and all of the rural zoning classification zones fail to comply with the GMA.”  The preceeding sentence suggests that the Board might have ruled other densities invalid, but it did not.  Rather it chose to mention those which have been found to be invalid per se in the caselaw and to remand to the County for further process in accordance with GMA.  The Hearings Boards always emphasize that they will not prescribe a plan or recipe for a plan for a given county, but that the Act mandates a process in which the county will involve the public and create as a plan what it finds most likely to effectuate the goals of the Act. 

A comprehensive plan is process, analysis and final form.  The specific densities invalidated by the FDO cannot be teased out from the underlying issue of invalidity of the plan and considered in a vacuum.  Specific designations may be valid or invalid depending upon the process and analysis that preceeded them.  The findings of invalidity as to given densities are integrally tied to underpinning issues of validity and density and the Board must address those as well.  Guesthouses and buffering of resource lands are only two examples of intertwined issues.
The Board is justified in denying SJC’s motion to limit issues considered on November 14, 2000 because those issues will again be before the Board on January 17, 2000.  Participant is concerned that an excessively narrow consideration of density could result in a lifting of invalidity.  The resulting  “rush to the counter” could permanently harm SJC by allowing subdivision under what might later be found to be a noncompliant and invalid plan.  This would eliminate planning options presently available to SJC and would forclose its ability to comply with GMA if indeed its plan is found in January to be out of compliance with the Act.

If there is now a problem of timing, it is a problem of SJC’s making.  It is SJC that has dragged out this process of considering a compliant plan.  It is SJC that declined to evaluate densities at all during six years of planning until an FDO was obtained finding invalidity and SJCtwice sought extensions of the remand period.  Two months longer is not going to hurt SJC compared to what time has passed.  

It is appropriate for these interrelated density issues to be considered by the Board, in accordance with the Board’s Supplemental Notice of Hearing dated October 26, 2000.  It will not harm SJC to have rural densities evaluated for compliance on November 14, 2000.  It will not inconvenience or harm SJC to have invalidity continued or expanded November 14, 2000 because it will again be before the Board only two months later. GMA requires the Board to rule on invalidity on November 14, 2000, but if invalidity is too narrowly constructed real harm can be done by such an order.  No harm is done by considering invalidity fully on November 14, 2000 and by considering compliance of rural densities.  

It is appropriate for the Board to make the more conservative ruling and on November 14, 2000 to evaluate invalidity in light of the compliance of rural densities, to consider this motion to expand invalidity to all densities, and to continue invalidity in effect until January.  If it does not, the risk is that it will later determine, in a more in-depth consideration of the issues and record in this case, that indeed additional densities are invalid and that subdivision has in the interim created additional invalid densities on the ground and in fact.  This is the real harm that is possible under the given circumstances.  

Participant argued in her brief that all the densities in the CP are invalid for permitting urban densities in the rural designations, for failure to encourage urban growth in urban areas, failure to provide a variegated mix of rural densities, failure to protect rural character, failure to conserve surface and ground waters availability and quality, failure to conserve wildlife and fish and wildlife habitat, failure to conserve resource lands, thwarting the flexibility of urban growth areas to expand, failure to analyze impacts and costs of guesthouses and failure to be consistent with and guided by the guiding principle of the CP, its Vision Statement.

On October 27, 2000, Participant filed her Brief in Opposition to Rescission of Invalidity, for Expansion of Invalidity and in Opposition to Finding of Compliance for Hearing on November 14, 2000, and on that day mailed it by Priority Mail to Respondent in accordance with WAC 242-02-310, 320 and in accordance with the Board’s letter to parties on the subject Compliance Hearing of October 10, 2000, and the times for filing briefs.  SJC has thus been fully informed of the substance of this motion to the Board either to interpret its FDO more broadly than SJC proposes or to expand the order of invalidity.  

It will not inconvenience or harm SJC to have this motion heard on November 14, 2000 and Participant requests the Board that it be scheduled for hearing on that day, along with the issues of rural densities and of invalidity.  Participant believes that her motion does not actually request the Board to hear anything other than it has already set for hearing in its Supplemental Notice of Hearing dated October 26, 2000 but rather that a rational evaluation of invalidity must consider not just the specific densities invalidated but the underlying and entwined findings and issues.  The specific densities to which SJC wishes to limit discussion cannot be teased out from these underlying findings and issues to which they are linked and which deserve the Board’s evaluation.  Similarly, the specific densities to which SJC wishes to limit discussion cannot be considered in a vacuum, apart from the process and analysis that lead to them.

This Motion is brought pursuant to RCW 36.70A.302 and WAC 242-02-891.

DATED:  November 1, 2000
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